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1. As agency recognizes, information after bid
opening indicating manufacturer's produc:
listud on Qualified Products List (QPL) uay
not fully comply with specification ceils
for further investication to determire whaether
product should be retained or OPL. FHowever,
bids by manufacturer offering without excep-
tion to furnish product in ~ompliance with
specification are responsive.

2. ‘Hhethet cort:act per formance will comply with
specification is matter relating to affirmative
detormination of bjidder's responsibility and
to contract administration. GAO dres not review
affirmative determinations of responsibility
in absence .0f showing of fraud or allegations
that definitive responsibility criteria in
solicitation were misapplied, and contract
administration ig function of contracting agency.

This is ourldeciaion on a protest by McIntyre
BEngineering Company, Inc. (McIntyre), concerning
awvardse  for the furnishing of certain cooling coils
and coolet units to Colmac Coil Manufacturing, Inc.
(Colmac), under the folldwing solicitations:

No. N00140 -76~R-1711 (issued by the Naval Regional
Procurement office, Philadelnhia, Pennsylvania),

No. 800104-76 R-2b83 (Portsmouth, New Hampshire

Naval Shipyﬁrd) and Nos. N00104-77-B-0720, -0820

and -0902 (Navy srips Parts Control Center,
Hechanicaburg, Pennsylvania) The vwrotester alleges
that Colmac's product did not meet the reauirements
for inclusion on the applicable Qualified Products
List (QPL 2939-11) and that Colmac's bids were there-
. fore nonresponsive.
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Background .

Awards were made under solicitations --1711 and
-2683 in January and Pebruary 1577. Deliveries
undar the vontracts apparently have been conpleted
or are weil on their vay to completion. The isaurs
raised by the protester are basically the same as
to these procurements and as to the awards made under
solicitations -0720, -0820 and -0%02 in September
1977. We believe it would not be particularly useful
to consider the issues in the context of the two pro-
curements which have essentially been corpleted.
Accordingly, we will discuse the issues with referxence
to the facts of the three most recent procurements.

Solicitations —“120. —0820 and -0902 were formally
advertised. Dids were received in July 1377, with
Colmac's being low and McIntyre's second lovw 'in each
instance. -McIntyre then protested. to the contracting
officer that Colmac %had never submitted drawings fnr

aPproval and that the €in width and tube ‘tpacing oi.
Colmac's product did not comply with the applicable
speclfication,

.. The.contzacting offider ‘states that thexe was no
requirement that Colmac drawings be approved as part
of ‘the qualification p:ocedure. However, in con-
nection with the preaward survey of’ Colmac he was
advised by a Government rep:esentative that certain
Colmac drawings which had been examined clearly
showed *hat the Fin width and tube spacing were not
identical in all respects with the specification.

The contracting officer determined that Colmac's

bids did not take any exceptions. to the specification
requiremeiits in this reqard. BHe then queried Colnac
and received a written staterent from the low bidder
that it would meet all dimensional reguirements. The
Naval Ship Engineering ‘lenter (NAVSEC) also confirmed
that Colmac had met the test requirements for inclusion
on the QPL,

The contracting officer states that based on the
foregoingy he determined that Colmac was the low,
responsive, recsponsible bidder, and therefore proceeded
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with the awards. "e also sent a message to the
Defense Contract AMnministration SBervices Management
Area, Seattle, Washington, requesting careful

-monitoring of the contracts to ansure atrict com-

; tance with applicable specifications and drawings.

Protgoster's Position

The protester pointn out that section 3.1 of
the applicable gpecification (MIL-C-2939D (SHIPS))
provided that the product furnished shall have
passed the gualification tests and shall have been
listed .on or approved for listing on‘'the applicable
QPL. The specification further proviced that the
product shall be examined ard measured to verify
compliance with the :oquireuents of tl.e specification,
and it _described as one posaible defect a -product not
beinqidn accordance with applicable drawings. PFurther,
patagtaph 3.6.1.1 of the sgecification stated that
physicsrl dimensions, mounting dimensions, tolerances
and tuoe spacing shall conform to certain described
drawiags.

ucIntyre »ontends that Colmac's produut was

neither examined rior -tested in accordance with the
specifica‘..on. Further, the ;protester alléges that
if a proper cxaminztion- and testing had been con-
ducted, it would have shown.that the ‘Colmac product
dia not -maet minimum requirements in that-. (1) .its
£in width vas only 10.39 inches, not 11.%:inches as
specified, and (2) it did not meet the tube spacing
tequirement of 1.5 inches. McIntyre believes that as
a cornseguence Colmac's unit has substantially less
capacity than requited by the specification. More-
over, the protester alleges that because Colmac's

.nonconforming ‘product uses less mate:ial Colmac

could ‘have offered a bid price substantially less
than bidders offering conforming products. The
protester contends that in bidding its conforming
product it was, accordingly, unfairly disadvantaged
in the competition.
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Agency's positicn

In its December 13, 1977, ruport to our Office,
the Navzl Supply Svstams Command (NAVSUP) maintcins
that since Colmac ret tne qualificat;onl for inclusion
on the QPL and has agreed to “urnisl a product fuliy
compliant with the upecificatxon,,tho protert should
be denled. In addition to the contricting offizer's
statewent, supra, the report included a November 29,
1977, letter f:um NAV3EC with the following inforna-
tion concerning the gualification testing:

'Colmac * 2 * has met the ptocodutal
requirements and did satisfy ‘the
qualification test requirements for
inclusion on (the QPL]. Qualification
requirements do not require drawing
review or approval as-a prerequisite
for qualifization testing: However,

it does require an exanination of the,
test sample submitted  or ‘qualificaticn
testing. The ‘examination: would be con-
ducted by the local Government inspector
wkare the plant is located. . Since
NAVSEC received Yo comments from~the
Government Inspector alung with the
test report., it was assumed that the
examinatios revealed no non-conformance
with the specification requirements.

On these bases qualification approval
was granted.

*Our. investigation into the subject
protest revealed that Colmac * * *

had failled to request the required
examination prior to:shipping ‘the test
sample tc the laboratory conducting

t:he qualification tests. It also
revealed that the local Government
Inspector had examined coils of identi-
cal construction from the production
run which the test sample had been
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taken. The width of the fins and
spacing of the tubes went unnoticed
as not meeting spcci!ication require-
ments, It is questionable whether

by inspecting a person could deter-
mine the fin width and tube spacing
meet or do not meet specification
requirements after < coil has been
assembled.

" # ¢ * [Subsequent to October 25, 1977]

4 copy of Colmac drawings has been

recelved and reviewed by this Center.
The cooiing coils depictbd on the
received drawings do not comply with

* * * [the specifications]) as to the
wiath ‘of the fins or to the spacing of
the tubes. 1In each case there has been
a reduction from;that specified * & &
When the fin width {s reducéd ,and the
tuke aracing is hot inqaccordance with
specification reguiremants, the ‘product
would normally have less capactty.

In the case of the Colmac product,

the test revealod no reduction in the
single point capacity specified in

the specification. The producc may
satisfy the single point capacity in
the apecification but - not necessarily
the capacities at other conditions.
Extensive testing would be required

to determine whether the product would
meet other capacity points at various
conditions.

*Purther iﬁvestigatfén will be conducted
by NAVSEC to determine whether Colmac

* * should be retained on QPL-2939
*ax

by
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Protestar's Response

The protester interprets the information in the
agency's report as an admimsion by NAVSUP that the
protest is meritorious. &pecifically, McIntyre main-
tains it is apparedt that examination of the Colmac
product was required as part of the gualification
procedure, that no such examination 'was conducted,
that the product did not and does not meet the speci-
fication requiroments concei'ning f£in width -and tube
spccing, that in ccnsequence the product wi’l have
less capacity, and that it is therefore absolutely
clear that the units delivered by Colmac under any
resulting contracts wl.l not meet ‘e contract
specification.

Dirzussion

In 40 Comp. Gen. 352 (1960), a firm's pr&huct
was qualified under a npec‘fioation which had been
relaxed in certain respects, ‘and the firm later bid
in accordance with the specitication ag it had been
changed during the qualification procedure. In these
circumstances, we held that the agency properly con-
cluded that the bid waa nonrespunsive and we did not
object to the agency's decisfon to cancel iarid reso-
licit. 1In 49 Comp. Gen. 224 (1969), w<- considered a
protest alleging “hat a firm had .been wronqtully
allowed to qual’.y its nonconfor.ing proddct ‘Essen-—
tially, the protester argued that the production
product had not received the testing required for
qualified products listing. .We noted that listing
on a QPL indicates that at the time of qualification
the manufacturer has the ability to-make a product
meeting the specification requiremerits, and is ‘not
a gubstitute for strict .compliance with: the -poci-
fications in the performatice of a pazticular contract.
We further noted that while serious: questiona ‘had

been raised because there was information 1ndicating

that a component of the product :whiCh was qualified
was dissimilar from the correésponding component ‘in
the production item, ** * * {Tlhe fact remains that
the Ellinor Corporation was placed on the Qualified
Products List of tow target manufacturers, and until




A, T L

B-190136

»

removed therefrom, or until requalification ic
required, is eligible to submit bids or proposals
on tow target procurements.” 49 Comp. Gen.,
supLxa, at 229, We therefors denied the protest
concerning the awards of two negotiated contrazts
to Ellinor.

In the present care, afte: Colmac's product
had been rlaced on the QPL by NAVSEC and bids had
been .opened under the solicifations, informiilcn
obtained by the Navy from centain Colmac drawings--
drawings which were not required ‘to be apwroved
as part of the qualification ptocadure--indicated
that the product .as shown in the drawinqa ia not
in conpliance with the spoc;fication as.to its,
£in .width and tube spacing. "As noted su ra, NAVSEC
rccognizes that this, irformation calls | further
investigation iy determine wheuvner Colmnc should
be retained on *he QPL. Cf. Armed Services Procure-
ment Reguiation § 1-1110 T1976 ed.).

However, Colmac was on thce¢ QPL at the time bids
waere submitted in the present procurements, and
examination of the Colmac bids indicates that Colmac
.0ffered without exception to furnish a product in
con;;iance with the specification. Contrary to the
protiuster's contention, Colmac's bids were therefore
rerponsive. Contrast 40 Comp. Gen,, supra, 5¢ id.
691 (1971) and 52 j4. 142 (1972).

,Thc’question whether Colmac will furnish a
product in conformity with the specification in
the course of 1tsfperformance of the contracts
relates to the contractor's responsibility and to
matters of contract administration. As previously
noted, .the contracting officer made an affirmative
dotermination of responsibility and also took steps
tc assure monitoring of the performance of the
contracts. Our Office ‘does not review affirmative
determinations 'of responsibility in the absence of
a showing of fraud or allegations that definitive

responsibility criteria in the solicitation were
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mipsppiied. There has been no such shcwing here.

Sae, qenarally, ENSEC Service Corporatlon,

55 Comp. fien. 494 (1975Y, 75-2 CPD 341. It is
also well established that matters of contract
administration are the functlion of the contracting

agency.

In viev' of the foregoing, the protest is

denied,
b-‘] ,f
Deputy Con!tr/‘l?ﬁ'se,r’let .

of the United Staten
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